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Foreword

Foreword

This is a comprehensive and thought provoking report. It is also a very timely report
coming, as it does, during a period when the Houses of the Oireachtas are deliberating on
the Immigration, Residence and Protection Bill which proposes a thorough overhaul of
the immigration system in Ireland. As Ombudsman, my jurisdiction in relation to asylum
and immigration is limited by the terms of the Ombudsman Act, 1980. However, when
outline policy proposals were formulated by the Department of Justice, Equality and Law
Reform during the gestation period of the current Bill, my Office was asked to comment
on them, given my Office's experience in dealing with public administration matters
generally. In my submission on the matter | welcomed the Department's consultation
process and | also endorsed the Department's view of the objectives and principles which
would underpin the immigration system of the future. Among these were:

e the protection of human rights;

e ensuring the fair treatment of persons;

e the achievement of reasonable standards of clarity and transparency; and

e the provision of satisfactory standards of service.

What gives this Crosscare report added credibility and authority is the series of stories it
tells of the experiences of people who have had to negotiate their way through all the
various elements of our complex immigration system. Thus, the report's conclusions and
its recommendations for improvements are well grounded in the day-to-day reality of
people who are obliged to engage with the various immigration processes and
procedures. In doing so, it graphically illustrates the case for an administrative system
which is fair, humane, open and accountable and comes up to the mark in terms of the
principles set out by the Department itself in its initial policy proposals. The report is an
important contribution to the ongoing debate on Irish immigration policy and is
recommended reading for all those involved in influencing, formulating and

implementing that policy.

Emily O’ Reilly
Ombudsman
February 2009
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Executive Summary

Executive Summary

Crosscare Migrant Project provides an information and advocacy service to people
migrating to and from Ireland including returning Irish. It also aims to effect positive
change in migration related policy. The Invisible Pathways report analyses and critiques
the Irish immigration system based on our clients’ experiences of interacting with the
system over the last 5 years. The report examines the main processes of the immigration
system that people may go through or may be required to go through. It does not
consider the asylum system. Specifically, the report draws attention to issues with the
system that can contribute to people becoming undocumented. Such issues may only
contribute in a small way to someone becoming undocumented or they may be the main
causes. They are often unintended by the system but also at times clearly intended. The
report is premised on the belief that the immigration system should in no way contribute
to someone becoming "preventably undocumented™ be it for one day or 10 years.

The structure of the report is as follows:

Some relevant and Key Contexts are set before the main body of the report. The main
body of the report consists of three chapters. The first, titled Processes, is the largest
chapter of the report. It comprises sections outlining the main processes and procedures
of the immigration system from entry to the naturalisation process. In each section, the
process is briefly described, current weaknesses highlighted and specific and practical
recommendations made. The two subsequent chapters, Managing Change and Interface
Assessment, highlight different sets of issues with the system. The chapter on Core Issues
and Implications briefly consolidates the issues raised in the report under five core issues
and highlights implications. The Conclusion recaps the frame of the report and issues

overarching recommendations.

Invisible Pathways highlights some fundamental issues with the Irish immigration system
that can be categorised under the following headings:
e Inaccessibility of various immigration status options

e Lack of clarity and transparency in application processes and procedures
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e Inadequate or no responses by various agencies of the system to people’s status
applications or requests for information

e Non-adherence to customer charters

e Inadequate planning, consultation, and dissemination of immigration policy and

procedural changes

The implications of these issues are serious. The most significant implication is their
capacity to contribute to someone becoming undocumented. Other interlinked
implications include: the growth of rumour and misinformation, the over reliance on
discretion in decision making and adverse affects on internal and intra-agency co-
operation within the system. There are also more direct implications for the service user
such as the damaging of trust in the system and reluctance to give feedback to the system.
On a wider note the deficits of the system trickle down to the quality of service that other

public and private agencies offer to people.

There are over 90 specific recommendations (most of which are cost neutral or cost
saving) on how to improve the system in this report. Such improvements can be
categorised as:
e making immigrant status options more visible and accessible
e making the status pathways more defined, delineated and supported
¢ instigating policy and procedural change more carefully
e significantly improving the quality of system interaction with the immigrant
at the level of interface by eliminating non-responses and focusing on the
quality of the interaction

Our recommendations are consistent with the key messages of the OECD Review of Irish
Public Services. These recommendations can be partly facilitated by proactive and
sincere imbuing of customer charters into organisational practice. Ultimately sustained
and real improvements to the system can most effectively be facilitated by increased and

genuinely valued service user involvement in the development of the system.



Chapter 1 — Introduction

1. Introduction

Over recent years, the main issue people bring to CMP’s immigration information and
advocacy service relates to difficulties they experience in trying to navigate and
understand the immigration system. The Irish immigration system is complex. But many
of the state systems that people interact with are just as complex, but cause much less

confusion. So what causes this confusion and frustration with the immigration system?

Informed by tens of thousands of interactions with the immigration system by people
who have used CMP’s service over the last five years, this report examines all the main
processes of the immigration system that people may go through or may be required to go
through. The report does not consider the asylum system, although some of the issues
covered are the same as those faced by asylum seekers. Specifically, the report draws
attention to issues within the system that can contribute to people becoming
undocumented. Such issues may only contribute in a small way to someone becoming
undocumented or they may be the main causes. They are often unintended by the system
but also at times clearly intended. The report is premised on the belief that the
immigration system should in no way contribute to someone becoming "preventably
undocumented” be it for one day or 10 years. In the 2007 MRCI report on irregular
migration in Ireland, the inflexibility of the immigration system is cited as one of the
reasons people stay undocumented in Ireland. On the European context PICUM (2006: 8)
states that:

the majority of undocumented migrants may have been documented at one

point, that very few undocumented migrants understood the process of how

they became undocumented, and that the major irregularity comes from the

bureaucratic procedure.
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Two points of definition are necessary. What constitutes an ‘undocumented immigrant’ is
open to wide interpretation. The phrase in itself is misleading as the vast majority of
‘undocumented immigrants’ that CMP deal with do have documents of some sort relating
to their identity, nationality and/or past permission to reside in or enter the State. In this
report, ‘undocumented immigrants’ generally relates to non-EEA® citizens residing in
Ireland without official permission. By ‘preventably undocumented immigrants’ we refer
to people who have presented or attempted to interact with the immigration system to
gain status or retain status but who, due to failure of the system, have no option but to
remain undocumented. It is these 'preventably undocumented immigrants’ that are the

main focus of the report.

The fundamental problem with modern immigration systems across the world is that it is
seen as a necessity to strip incoming migrants of some basic human rights (at least for a
period of time). And the Irish system is no different in this respect. The Irish system can
take away the rights related to family, employment, and, in some cases, liberty. CMP
believe the most effective immigration systems — in terms of their capacity to facilitate
integration — are those that grant rights to the new immigrant which are closest to those
enjoyed by citizens and also those systems which create a clear, transparent pathway for
immigrants to gain equal status as citizens. At present, some aspects of the Irish system
not only fail to provide a clear pathway to citizenship; they actually obstruct people from

gaining legal status.

The comprehensive revision of immigration legislation enabled by the Immigration,
Residence and Protection Bill 2008 offers Ireland the chance to create an immigration
system that grants strong rights to new immigrants and their families in primary
legislation. Based on the current stage of the Bill (just prior to Report Stage) it is clear
this opportunity has not been grasped and thus it seems the rights granted to new non-
EEA immigrants will remain at some distance from those enjoyed by Irish citizens. This

failure in legislation places further responsibility on the immigration system to deliver a

! The EEA is the European Economic Area. It consists of all EU member states plus Norway, Iceland and
Liechtenstein. While Switzerland is not in the EEA it has a very similar agreement with Ireland as other
EEA countries, for immigration purposes.
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fair, clear and transparent service. In addition to effectively facilitating the limited sets of
rights that the Irish system has assigned to various categories of immigrant, the
immigration system must also make the pathway to full and equal rights as clear,
understandable and swift as possible. In addition to core rights, immigrants also have the
right to an understandable, transparent and fair immigration service. While this report
concentrates on rights to levels of service, these cannot be fully divorced from the more
fundamental rights to open employment and family life around which the particular
service operates. For example poor information on, or poor access to, a particular type of
residency or entry permission can effectively end up denying a person a right to family
life.

This report is being written at a time when immigration legislation in Ireland is
undergoing a major overhaul. On publication of the Immigration, Residence and
Protection Bill in January 2008, the then Minister for Justice stated that ‘... The overall
strategy involves not only legislative change but major organisational improvements...,
so as to improve the delivery of service to our client base...”? In this context, it is hoped
that that the recommendations of this report come at an opportune time and that those
with the power to change the immigration system will initiate and facilitate our
recommendations. The current slowdown in inward migration and the revision of
immigration legislation offers a unique and timely opportunity to implement the
recommendations in this report. Furthermore, it is hoped that the report will contribute to

the ongoing debate about the right to an adequate standard of public service provision.

2 From http://www.inis.gov.ie/en/INIS/Pages/Launch _of new Immigration Bill on 13/2/09
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Report Outline

Some relevant and Key Contexts are set before the main body of the report. The main
body of the report consists of three chapters. The first, titled Processes, is the largest
chapter of the report. It comprises sections outlining the main processes and procedures
of the immigration system from enquiries about entry to the naturalisation process. In
each section, the process is briefly described, current weaknesses highlighted and specific
and practical recommendations made. The two subsequent chapters, Managing Change
and Interface Assessment, highlight different sets of issues with the system. The chapter
on Core Issues and Implications briefly consolidates the issues raised in the report under
five core issues and highlights the implications. The Conclusion recaps the frame of the
report and issues overarching recommendations. There are over 90 specific

recommendations and more than 20 short case studies throughout the report.

11
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2. Key Contexts

There are a number of key relevant and motivating contexts in which this report is set:
2.1. The stage in Ireland’s migration story

2.2. The PA Report

2.3. The Fitzpatrick Report and the Task Force on Customer Service

2.4. The OECD public service review

2.5. Report of the Task Force on the Public Service 2008

2.6. Integration and the immigration system

2.7. The Immigration, Residence and Protection Bill 2008

2.8. The undocumented migrant debate

2.1. The stage in Ireland’s migration story

People have immigrated to Ireland for hundreds of years. In 1935 — 13 years after the
establishment of the Irish Free State — the first piece of legislation to regulate non-Irish
citizens was introduced in the form of the Aliens Act. Although the 1990s are
remembered for the first large significant inflow of people to modern Ireland, throughout
the 20" century, people immigrated to Ireland in small numbers from various parts of the
world. People have also emigrated from Ireland for hundreds of years. The waves of
mass emigration from Ireland in the nineteenth century continued to a lesser extent in the
1950s and 1980s. Even during the strongest years of the Irish economy in the late 1990s
and early 21 century, as many as 20,000 people emigrated annually.

This brief context underlines the fact that both emigration and immigration are, and have
been, a part of the Irish story for a long time. The story of migration in Ireland has never
been a zero sum game with both emigration and immigration occurring at the same time
for many decades. While acknowledging that migration levels will fluctuate, in the same
way that emigration never stopped when the economy was at its peak, there is no

evidence to suggest that immigration will not continue to be a part of Irish life even in

12
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times of recession. It is important that Ireland develops an immigration system that stands
the test of time.

2.2. The PA Report

In September 2006, PA Consulting completed a review of the Asylum and Immigration
functions of the Irish Naturalisation and Immigration Service (INIS). See section 5.1 for
more on the INIS. It is important to note that the review was not of the immigration
system per se. It was a quantitative and qualitative assessment of the operation of the
asylum, immigration and citizenship areas of the Department of Justice and associated
offices (Office of the Refugee Applications Commissioner, Refugee Appeals Tribunal,
Reception and Integration Agency and the Refugee Legal Service), which included a
review and assessment of the utilization of resources including staff resources and the
operation of current processes and procedures. Invisible Pathways aims to outline how
inadequate service levels can contribute to people becoming undocumented. Some

excerpts from the PA report support this thesis:

Lack of transparency — Customers find it very difficult to understand the

decision-making process and outcomes

Helpline availability — It is extremely difficult to access the Helpline, and a
consistent answer is not always obtained from the staff member who deals

with the call

Email — Variable customer response times for emails, if at all (e.g. Citizenship
does not respond to emails). Email is a common method of providing a speedy
response to customers in a number of other jurisdictions, including the UK,
Australia and New Zealand (2006:74).

13
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Despite the report being completed in 2006, in CMP’s experience the above three issues
persist into 2009. The following are also relevant recommendations from the report:
Improve the quality and consistency of decision-making across the system
Develop a strong ‘performance’ culture

Develop a strong “client-centred’ culture (2006:78).

The report also recommends
Immediate determination of customer performance targets for all services,
telephone calls, e-mail response times where none currently exist

Access to an internal review mechanism for customer (2006:100).

A particularly alarming finding, especially for those people whose situation is not
straightforward, who may be undocumented, or on the brink of becoming undocumented,
was that ‘there is a sense that staff do not want to deal with the more problematic cases’
(2006:135). A contributory factor to this situation is most likely the fact that, ‘There are
no documented manuals or guidelines for staff to follow, and training has tended to be
delivered in an ad-hoc manner recently (with the exception of an internal initiative to
deliver 2 hours focused staff training) (2006:137)’. The issue of processing delays is also

vital in the context of preventing people from becoming undocumented.

There are few target service times for immigration processes, other than
residence permits for EEA nationals which must be processed within six
months, and Business Permission with an internal target of two months for
completion (2006:136).

14
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2.3. The Fitzpatrick Report and the Task Force on

Customer Service

In November 2006, the Government commissioned Fitzpatrick Associates, Economic
Consultants, to undertake a comprehensive review of the Customer Charter process in the
Irish Civil Service. The evaluation reviewed all elements of the Charter process since its
introduction and focused on the extent to which the Customer Charters were fulfilling

their objectives and sought to identify the benefits accruing as a result.

‘Evaluation of Customer Charters' was approved by Government and published in June

2007. It features a number of core recommendations intended to inform the next phase of
development of Quality Customer service, including identifying mechanisms for
strengthening commitments to improved service provision and delivery across the Public
Service. In approving publication of the Fitzpatrick Report, the Government also
approved the establishment of a special Task Force on Customer Service. The Task
Force, chaired by the Secretary General of the Department of Justice Equality & Law
Reform, will bring forward proposals to address specific customer service commitments
in the Programme for Government, which will then be considered by the Implementation
Group of Secretaries General. It was proposed that the Task Force would produce two
interim reports during 2008 before submitting its final report to the Implementation
Group of Secretaries General in early 2009. Customer Charters are referred to later in the

report in the Interface Assessment chapter.

2.4. The OECD public service review

In April 2008 the first ever OECD review of the entire Irish Public Service was
published. The report examines how Ireland compares with other OECD countries, and
makes recommendations for the future direction of the Public Service. The following are
some relevant recommendations from the OECD report, which focus on particularly
relevant themes for this analysis of the immigration system - transparency, trust and

accessibility.

15
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Adopting a citizen-centred approach also depends on making the Public
Service more open to feedback on policy and services from citizens, users
and other stakeholders to help set service priorities...In order for the
Public Service to keep up with, and tap into, these larger social forces, it
should promote transparency as a value that will make the Public Service
more dynamic and increase the public’s trust... (2008:34).

In relation to how other OECD countries have improved service delivery:

These efforts have been shaped by three trends: 1) achieving a greater
service focus by better understanding user needs, organising services
around those needs, and clarifying what users can expect from the Public
Service; 2) putting services online and making them more accessible and
convenient; and 3) associating citizens and other stakeholders with
government as partners to improve the quality of both public services and
public policy (2008:184).

The following two excerpts underline the important role the public service can play in
promoting participation, a key element of integration. As the public service that new
immigrants have most interaction with, and the one that defines peoples' status in the

country, the immigration system has significant responsibilities in this context.

...in order to re-establish trust with citizens, government needs to be more
open and inclusive. The level of openness in government can be evaluated
along three dimensions. Firstly, transparency — that the actions of the
Public Service, and the individuals responsible for those actions will be
exposed to public scrutiny and challenge. Secondly, accessibility — that the
Public Service and information on its activities will be readily accessible
to citizens; and thirdly, responsiveness — that the Public Service will be

responsive to new ideas, demands and needs.

16
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Each of these three dimensions of openness has practical implications
from the point of view of those outside government looking in. From the
public’s perspective, an open government is one where citizens,
businesses and civil society organisations have the ability to request and
receive relevant and understandable information, the capacity to obtain
services and undertake transactions, and the opportunity to participate
in decision making (2008:216).

2.5. Report of the Task Force on the Public Service 2008

In November 2008, the Task Force on the Public Service developed an action plan in
response to the OECD review, called Transforming Public Services. Citizen Centred —
Performance Focused. From the action plan it is clear that the government has decided to
adopt some of the key messages of the OECD report. There are particular messages that
are especially relevant for Invisible Pathways. Two of these are the need to deepen
citizen engagement and further develop e-government. The central message of the report
is that, ‘...the route to better services and outcomes lies in the enhanced performance of
individual public servants, of individual organisations and of the Public service as a
system, against clear targets’(4:2008).

2.6. Integration and the immigration system

Lack of definition has led to a vague integration debate. For CMP an integrated society is
one where there is equality of opportunity and outcome for all people regardless of social
background or origin. Such a level of equality can most effectively be obtained by
starting at a baseline of equal access to human rights for all people. This is not the case in
Ireland or many other countries which experience inward migration as immigrants are
usually granted a lower level of rights than citizens. All integration efforts are constrained
by this severely limiting reality. The immigration system that takes least rights from new
immigrants and has the clearest and swiftest pathway back to equal rights for immigrants
(via naturalisation or a strong form of long-term residency) is the system that does least
damage to efforts at creating an equal and integrated society.

17
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The public at large interacts with the state and its constituent bodies in order to access
their various human rights (to education, healthcare, social security etc). Uniquely for
immigrants one of the most important state bodies they interact with is the immigration
system. It is also important to note that as a key part of the framework through which a
person enters and starts life in a new society the immigration system has a huge influence

on that person’s potential to become a fully included member of that society.

The quality of the interaction with the immigration system has an impact on his/her view
of Ireland, his/her view of how much Ireland wants and welcomes them and ultimately
his/her desire and capacity to integrate. A crucial element of this interaction, particularly
for immigrants who may be new to the country is the element of trust between the
immigrant and the state body. In the previously referenced OECD report on improving
Irish public services the need to establish greater trust between service users and
government with greater transparency, accessibility and responsiveness is seen as crucial.
If adopted by the immigration system these values can also foster immigrant integration.
Immigrants in particular are required to be transparent, accessible and responsive — it is
time that the State played its role in the two way process of integration by adopting these

values.

To date, much of the integration debate has centred on immigrants who are not in the
most vulnerable situations. There has been inadequate attention given to those people
who are furthest from the ideal of integration. A first priority for any integration agenda
must be to ensure that the system that brings a person into Irish society must in no way
contribute to that person becoming preventably undocumented. Being undocumented is
perhaps furthest from the ideal of integration and it is those people who are furthest from
this ideal who should receive priority in terms of integration efforts and resources.

18



Chapter 2 — Key Contexts

2.7. The Immigration Residence and Protection Bill 2008

This report is being written at a time when immigration legislation in Ireland is being
comprehensively overhauled. The Immigration, Residence and Protection Bill was
published in January 2008. The then Minister for Justice, Equality & Law Reform, Brian
Lenihan, described the Bill as follows:

This is landmark legislation. It gives us a unified code of immigration law
that will enable us to manage non-EU inward migration and complements
the existing law governing the free movement of EU citizens...The clarity
and transparency this Bill brings to the whole area of immigration will
benefit the State as well as those who want to come to this country and
possibly settle here...This Bill is part of a strategy of change management
in the operation of the Irish Naturalisation and Immigration Service
(INIS)...The overall strategy involves not only legislative change but
major organisational improvements, including a substantial IT
development programme, so as to improve the delivery of service to our
client base, whether visa applicants throughout the world or migrants

resident in the State®.

Despite the large size of the Bill the details of the rights that accrue to various categories
of immigrant were not detailed in proposed primary legislation and it would appear that
such rights will continue to be framed and facilitated by regulations, administrative
practices and discretion. Such continuing reliance on these processes in the immigration
system further underlines the importance of adequate levels of service. The Bill is also
seen as a part of a reform process which includes “...part of a strategy of change
management in the operation of INIS...major organizational improvements...so as to

improve the delivery of service to our client base...” While a huge opportunity has been

% From the Press Release dated 29/1/08 from

http://www.inis.gov.ie/en/INIS/Pages/Launch _of new Immigration Bill
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missed to enshrine the rights of immigrants in primary legislation, much can still be
improved in the operation of the immigration system to improve access to various rights
and to ensure that the system in no way contributes to situations whereby people become
undocumented. This report contains detailed recommendations on how to improve not

just the service delivery of INIS but of all aspects of the immigration system.

2.8. The undocumented migrant debate

Prior to the late 1990s when the issue of undocumented immigrants entered public debate
in Ireland it generally referred to only one issue — that of undocumented Irish immigrants
in the USA. As the State’s efforts to alleviate this situation in the USA continued, so the
issue of undocumented in Ireland also began to grow. The situations faced by
undocumented immigrants in Ireland have been most effectively portrayed by the MRCI.
The emergence of undocumented immigrants has seen the development of a new form of
extreme social exclusion in Ireland. Undocumented immigrants are the group which the
State provides for least and the situations they face with no right to work or to social
security are some of the most isolated. Every effort must be made to ensure that no State

body contributes in any way to a person becoming preventably undocumented.

There have been promising signs that the State is beginning to realise that the system
itself is at fault for the situations of some undocumented immigrants in Ireland after a

report in the Irish Times of September 2008 stated that:

The Government is to set up a programme to regularise the status of
undocumented migrant workers in Ireland who previously held Work
Permits. Senior officials told unions and employers at social partnership
talks last week that the scheme will be aimed at foreign national workers
who have become undocumented through "no fault of their own™"*.

This came after extensive efforts by the MRCI on its Bridging Visa campaign, which

CMP supports. While a scheme to regularise undocumented immigrants is to be

* Plan to regularise status of migrant workers, Irish Times 22/9/08.
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welcomed it is important to remember that many of the issues with the system that
contribute to people becoming undocumented still persist. More people will become
undocumented through no fault of their own if the immigration system itself does not
undergo change across a range of areas. In this context regularisation schemes should
operate in tandem with systems changes and not just as one-off isolated initiatives. A
final relevant and developing context is EU proposals for sanctions on employers who
employ undocumented migrants. The potential implications of such sanctions are not
clear as yet. There are some provisions to assist people to recoup unpaid wages but the
measures also have the potential to make like even more difficult for undocumented
immigrants. The legislation is expected to be implemented by 2011.
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3. Processes

This chapter of the report examines the various immigration processes that a person may
be required to go through in Ireland or before entering the country. The section is
structured as follows. For each of the processes a brief description is given. This is
followed by relevant criticisms, i.e. weakness or deficits that can contribute to someone
becoming undocumented. The chapter is comprised of nine sections. At the end of each
section or sub-section there are recommendations for change and improvement in the
particular processes that has been analysed.
3.1. Entry

3.1.1. Visa required nationals

3.1.2. Non-visa required nationals
3.2. Family member status

3.2.1. Family members of Irish citizens

3.2.2. Family members of EU citizens

3.2.3. Family members of non-EEA citizens

3.2.4. Dependency
3.3. The Employment Permits system and Long-Term Residency

3.3.1. Works Permits

3.3.2. Green Card Permits

3.3.3. Long-Term Residency
3.4. Students
3.5. General permission
3.6. Transitional measure for new EU citizens
3.7. Without Condition as to Time
3.8. Business permission

3.9. Naturalisation
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3.1. Entry

This section outlines some key issues with entry processes for non-EEA nationals. EEA
citizens cannot be refused entry to Ireland unless one of the exceptional conditions
outlined in Section 4 of Statutory Instrument No. 656 of 2006 applies. This report is
largely concerned with non-EEA nationals, as they are the group that is subject to the
‘immigration controls’ and the majority of the restrictions of the immigration system. The
following is an excerpt from the INIS website regarding requirements for entry into the

State for non-EEA nationals:

Non EEA nationals are required to seek leave to enter the State by
reporting to an Immigration Officer at an Irish port of entry. The onus is
on the individual to have all documentation relating to their reasons for
entering Ireland for presentation to the Immigration Officer to gain entry.
The Immigration Officer may grant leave to enter to a maximum period of
three months. They may, depending on the documentation presented grant

a lesser period than three months.

Should the non EEA national wish to remain in the State beyond the
period granted by an Immigration Officer on arrival in the State, they will
be required to obtain the permission of the Minister for Justice, Equality
and Law Reform...Visa Required nationals who enter the State on foot of a
C Visit Visa cannot have their permission to remain in the State extended.
They must leave and reapply from outside the State should they wish to

return”.

A non-EEA national will face one of two processes when trying to enter Ireland. Which

process he or she follows depends on whether he/she is a national of a visa required

® From http://www.inis.gov.ie/en/IN1S/Pages/WP07000022 on 22/1/09
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country or a non-visa required country. The above notice is applicable to visa required

and non-visa required nationals.
3.1.1. Visa required nationals

A visa is in effect a form of permission to formally request entrance to the country which
granted the visa. It also signifies that the visa holder has gone through verification
processes in relation to his/her bona fides. A visa is not permission to enter; this is
granted (or denied) at point of entry. A visa is usually attached in sticker format to a

person’s passport.

Process summary

Depending on the country the applicant is residing in, he/she will submit their application
online or via hard copy. INIS’s visa processing system has undergone significant
modernisation in recent times with a substantial number of applications now being made

online. There are forms on www.inis.gov.ie for visa applications. Notably there are also

multi-lingual guides in English, Arabic, Chinese, French, Russian, Turkish and Urdu on
completing online visa applications. A general list of documents required in a visa
application and more specific lists for specific types of visas are also listed on the
website. The decision to grant or refuse a visa is posted on the INIS website. Reasons for
refusal are categorised under set headings. There is an appeal process if the visa is

initially refused.

On presenting to an immigration officer at point of entry with a visa the person can still
be refused entry into the country and/or can be searched and detained. Permission to land
can be refused in accordance with section 4.3 of the Immigration Act 2004, which sets
out the various reasons for refusal — this is relevant for visa required and non-visa

required nationals.

Relevant criticisms

Reasons for refusal of a visa can be vague despite the categorisations provided.
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For example what has been particularly frustrating for some CMP clients is repeated
citing of the following two reasons for refusal without explanation as to why such a
reason was arrived at or how an applicant might satisfy requirements for an appeal or
future application:

= The granting of the visa may result in a cost to public funds

= The granting of the visa may result in a cost to public resources

Such repetition of vague reasons with no explanation of how such a reason was arrived at
or how a requirement might be satisfied in the future can disillusion people and alienate

them from the visa application process.

Nuria-Case Study 1

Nuria is an Irish citizen originally from Morocco. In 2006 she married Hamid in
Algeria. She had known Hamid since they were children but since she left Morocco
they had lost touch. However, they got back in contact in 2002 and subsequently
Hamid tried twice to get a visa to visit Nuria. Applications and appeals were refused
with the reasons being that the visa may result in a cost to public funds and resources.
However, they kept in touch and even though Nuria was in a low paid job she
managed to visit Hamid twice a year. Their relationship developed and they decided to
get married. However, even though Hamid is married to an Irish citizen he is still

being refused a visa to enter Ireland to live with his wife.

In practice the process of refusing entry at a port can on some occasions be carried out
without adequate explanation. Language barriers can also cause confusion and
miscommunication which can lead to deciding officers making inadequately informed
decisions. In addition a long standing and growing concern is some of the practice of
immigration officers at point of entry especially when a decision is made to refuse a
person entry or to detain the person. There were two examples well publicised in
September 2008 of a Nigerian priest and an Indian man who had won a Tourism Ireland
trip to Ireland who complained of ill-treatment at point of entry. CMP has also had clients

unhappy with their treatment at point of entry but did not wish to make a formal
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complaint in case it adversely affected their application for status or future prospects of
gaining entry.

Any process where there is a lack of transparency or explanation and which is not framed
by clear, detailed and publicly available guidelines can fail to gain ‘buy in’ and
engagement by people who are required to go through the process. The process of
entering the State is no different in this respect.

3.1.2. Non-visa required nationals

Process summary

A non-visa required national does not require a visa to enter Ireland. This also means that
they do not have the option of getting the pre-clearance that a visa offers. A non-visa
required national’s first engagement with the Irish Immigration system is very often at
point of entry in Ireland. While the non-visa required national does not require a visa to
enter Ireland this does not mean that they cannot be refused entry.

Relevant criticisms
There is no specific information on the INIS website for non-visa required nationals who

wish to enter Ireland. The following is from the INIS website:

Do | need a Visa?

The "Ireland Visa Requirements” document consists of two lists —
Schedule 1 and Schedule 2.

Schedule 1 lists those countries whose nationals do not require a visa to
enter Ireland.

Therefore nationals of all countries not mentioned on Schedule 1 will
require a Visa prior to seeking entry to Ireland.

Schedule 2 refers to Transit Visas. Nationals of all countries listed in
Schedule 2 require a visa to transit through Ireland.

A Transit Visa does not permit the holder to leave the port/airport. You
can only transit to your onward connection and you must have a valid visa
(if required) for your final destination.
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Schedules 1 & 2 can be found in S.1. No. 657 of 2006°.
Apart from this note and the information on entering cited at the start of this sectio